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OF MICE AND MEN
A Feminist Fragment on Animal Rights

MNonhuman animals in man's sociery are more than things, less than peaple. If
the father of all social hicrarchies, or the mother of all social distinctions, is
the animate-inanimare division, it is quickly followed by the human-
animal dichotomy,! and then (for present purposes) the male-female line.
When the three hierarchies are analyzed together—even tentatively and in-
completely, as here—the ordering of humans over animals appears largely re-
traced within the human group at the male-female line, which retraces the
person-thing dichotomy, to the detriment of animals and women. To unpack
and pursue this analysis in the contexr of theorizing animal rights in law, the
ways nonhuman animals are seen and treated by human animals is considered
in gendered terms. Comparing humans’ treatment of animals with men's
treatment of women illuminates the way the legal system’s response to ani-
mals is gendered, highlighting its response to women's inequality to men as
well, How animals are teeated like women, and women like animals; and both
like things, are interrogared in search of reciprocal light.

Beneath the inquiry lurk large issues. Is the fact that, from the human
side, the animal-human reladon is necessarily (epistemically and ontologi-
cally) a telation within human society more problemaric than it has been
seen to be? Iy the fngquiry into what can be done for animals in human soci-
ety and law limited when women's social and legal subordination o men is
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overlooked? Specifically, is missing the misogyny in animal use and ab
detrimental to gaining rights for animals? Under existing law, are animals
any respects treated better than women are? On these questions, the op

tive suspicion is yes. The resulting further suspicion is that the primar
model of ;m:maj rights to date—one that makes animals objects of rights
standard I}b_::ml moral terms—misses animals on their own terms just as the
same tradition has missed women on theirs, If this is right, seck'ing anif

rights on a “like-us" model of sameness may be misconceived, unpersuasive,
and counterproductive,

Pf::upie dominate animals, men dominate women.2 Fach is a relation
hierarchy, an inequality, with particularities and variations within and be
tween them. Every inequality is grounded and played out and resisted in
unique ways, but parallels and overlaps can be inseructive. One prominent
similarity between these two hierarchies is ideological: In spite of the eyl
dence that men socially dominate women and people dominare other ani-
mals, the fact that relations of domination and subordination exist between
the two is widely denied. More precisely, it is widely thought and practiced
and said that people are “above” animals, while being commonly thought
fml piﬂcdccd but denied that it is thought and practiced that men are
above” women. And while a hicrarchy of people over animals is conceded,
fmd a sgcial hierarchy of men over women is often denied, the facr that l:l'.w'l
inequality is imposed by the dominant group tends to be denied in botly
cases. The hierarchy of people over animals is not seen as imposed by
mans because it is seen as due to animals’ innare inferiority by nature, In the
case of men over women, it is either said thar there is no inequality chere
_bc-::lausc the sexes are different, or the inequality is conceded but is said to h;:'
justified by the sex difference, tha is, women's innare inferiurit}'lb}’ nature,

Religion often rationalizes both, 7

In place of recognizing the realities of dominance of humans over ani-
mals and men over women is a sentimentalization of that dominance, com-
h]rned with endless loops of analysis of sameness and difference. We st de-
FJ.I'-TL" t]‘l.‘lti cach hierarchy involves socially organized power, combined with
jusuﬁmcmfzs .ﬂf why one group, because of its natural superiority, should
have WI“." is, in substance, power, dominion, and sovereignty over the other,
I'I'hz: c!leruaj often takes the form of the assumption that the groups are uni
just ‘d-LFE‘:FEﬂl} so their different cearment, rather than being a mp»dcﬁwn
mn%ung. 15 not unequal ereatment bur merely an appropriate reflection of
their respective differences, It is ag if we are confronting Aristotle’s level line
unequally divided, treating unlikes unalike—thar is, equality.)

The denial ol sacial hicrarchy in both relations is further supported by
verbiage about love and protection, including in what have been rermed
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“the humane movements.” The idea is. love of men for women or people for
animals, motivating their supposed protection, mitigates the domination.
Or, by benign motivation, it eliminates the dominance altogether. One re-
calls Justice Bradley'’s concurring language denying Myra Bradwell’s petition
to be admitted to the bar that permitted persons: “The humane movements
of modern society, which have for their object the muldiplication of avenues
for women's advancement, and of occupations adapred to her condition and
sex, have my hearticst concurrence.™ Difference ratonalized dominance
despite support for movements for advancement. Organized attemprts to
prevent crielty to animals or to treat them “humanely” echo a similar un-
derlying top-down paternalism, most vividly in some social movements of
the past to uplift prosticuted women.5 Neither with women nor animals has
redress of abuses of power changed that power's underlying distribution.
Loving women is an improvement over hating them, kindness to animals is
an improvement over cruelty, but neither has freed them nor recognizes
their existence on their own terms.

Women are the animals of the human kingdom, the mice of men’s
world. Both women and animals are identified with nature rather than cul-
ture by virtue of biology. Both are imagined in male ideology ta be thereby
fundamentally inferior to men and humans, Women in male-dominant so-
ciety are identified as nature, animalistic, and thereby denigrated.® a maneu-
ver that also defines animals’ relatively lower rank in human society. Both
are seen to lack properties that elevate men, those qualities by which men
value themselves and define their status as human by distinction. In one
vivid illustration that condescends to women and animals ar once, James
Boswell recounts Samuel Johnson saying, “Sir, a woman's preaching is like a
dog’s walking on his hind legs. It is not done well but you are surprised to
find it done at all."” Using dogs imitating people as a simile for women
speaking in public, a woman engaging in democraric discourse becomes as
inept, laughable, unnatural, and imitative as a dog trying to walk upright.
Qualities considered human and higher are denied to animals as qualities
considered masculine and higher are denied to women,

In a related parallel, bath animals and women have been socially con-
figured as property (as has been widely observed), specifically for possession
and use. Less widely observed, both women and animals have been status
objects to be acquired and paraded by men to raise men's status among men,
as well as used for labor and breeding and pleasure and ease. Compare
beaury pageants with dog and car shows. Men have also appointed them-
selves women's and animals’ representatives without asking and have often
defined both as ro be protected by them. In law, this has often meant that
injuries to animals and women—if seen as injuries at all as opposed to

* breaches of moral rules—are seen as injuries to their owners, like the seduc-

tion of a young woman (which was often tape) was legally considered an in-
jury to her father i neither case has protection worked.
In a point of overlap and convergence between the twa hierarchies,
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women have been dominated by men in part through the identification ol
their sexuality with their bodies and their bodies with narure, meaning with
animals, Women are atributed “naturalness,” hence proximity to suppols
edly lower life forms. When your name is used to degrade others by anribue
tion, it locares your relative standing as well, as "girl” is an insult for boyy,
Animality is amached o women’s sexuality; the most comman animal
insults for women arc sexual insults. Women are called animal names—
bunny, beaver, bitch, chick, and cow—usually to mark their caregorically
lesser humanity, always drawing on the assumption that animals are lower
than humans.? In pornography, women are often presented as animals and
mated with animals; The more denigrated the woman among women,
prominentdy on racial grounds, the more and lower animal names she is
called. This &}rna.rnic insults women, reinforces the notion chat hei_ng, il
animals is a denigration, and denigrates animals.

Both women and animals are seen as needing to be subdued and con-
trolled. Both are imagined as dangerously pawerful so musi be kept power-
less; if not locked up and kept down and in place, and killed when they step
out, they will take over, overrun civilization, make chaos, end the known
world, They can be subjected to similar treatment, often by the same people
in the same course of conduct. including torture, hartering, terrorizing,
taunting, humiliation, and killing.1% Nowhere are the powerless as powerful
as in the imaginations of those with real, not imaginary, power.

A relared ideological parallel is the endless moralism of people with
power in contending how good “we” are to be good to "them,” surrounded by
the resounding silence of the powerless. Consider the repeated retracing of
the “as we treat them, so go we” trope.11 We can tell how civilized we are by
how well we mrear our . Fill in the blank with the unfortunates, the
lessers. Take Senator Jennings Randolph in congressional debarte in 1963 over
the Equal Pay Act: “Emerson wrote that one of the measures of a civilization
is the status which it accords women.”12 Or Mahatma Gandhi: "The great-
ness of a nation and its moral progress can be judged by the way its animals
are treated. 12 Treating the low well, raising up women and animals wichin
their limits, shows how civilized and great humans and men are. The ranking
of noblesse oblige, who and what matters, in whose cyes, who is grear, civi-
lized, and progressing could not be clearer or more self-referential.

Men's debates among themselves over what makes them distinctively
human have long revolved around distincdons from women and animals.
Can they think? Are they individuals? Are they capable of autonomous ac-
tion? Are they inviolable? Do they have dignity? Are they made in the image
of God? Men know they are men, meaning htunan, it would seem, to the
degree tha their answer to these questions is yes for them and no for ani-
mals and women. In response o this definidion-by-distnction, many who
seek rights for women and for animals have insisted thar they do, too, have
these qualities that men value in themselves, I men have dignity, women
and animals have dignity, If men can think, women and animals can think,
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If men are individuals, so are women and animals, That women are like
men and animals are like people is thought to establish their existential
equality, hence their right to rights. 2 ‘

So the question becomes: Are they like us? Animal experimentation,
using mice s men (so men don't have 1o bel, is based on degrees of an affﬁr—
mative answer, % The issue is not the answer;!5 the issue is, is this the right
question? If it is the wrong question for women—il equality means that
women define the human as much as men do—ir is at least as wrong
for nonhuman animals.'6 It is not that women and animals do not have
these qualitics. It is why animals should have to be like people to be let
alone by them, to be free of the predations and exploitations and atrocities
peaple inflict on them, or to be protected from them. Animals don't exist
for humans any more than women exist for men,!7 Why should a.rum.a]s
have to measure up to humans’ standards for humanity before their exis-

tence couns?

1T

Bearing in mind the limitations of dominant standards, Fullnwing Mari
Matsuda’s injunction to “ask the other question,”1# the woman question can
be asked of animals in the animal law area. Relatively little artention has
been paid by animal law scholars to the sexual use and abuse of animals.'?
Most states have provisions against bestiality, which in substance are Iaif\rs
against doing sexually to animals what is done to women !:},' men on a daily
basis. These laws define it as immoral for men to treat animals as they treat
women free of legal restraints.2? To the degree an injured party is envisioned
in bestiality laws, though, it is strucrurally imagined ro be the human or the
community. Only Urah categorizes the laws against sexual contact by hu-
mans with animals under cruelty to animals.2! . i
Why do laws against sex with animals exis? Their cc:lnmal roots indi-
cate a preoccupation with debasement of the self, a lowering of the human
to the animal realm 22 In contemporary times, these laws are barely en-
forced if they ever were. Commercial pornography alone shows far more sex
with animals than is ever prosecuted for the acts required to make it. Much
like Jaws on sedomy (not a random parallel; in some sodomy laws, gay men
are s silentio lumped in with beasts), so little is done with it, one waonders
what the law is doing there. Moralism aside, maybe the answer is that peo-
ple cannot be sure if animals want to have sex with us. Put another way, we
cannot know if their consent is meaningful. Other than in some feminist
work, the question of wherher the conditions of meaningful consent to sex
exist for women has not been seriously asked, Whether it is possible, under
conditions of sex inequality, to know whether women fully and freely con-
sent to sex, or comply with much sex without wanting to {not to mention
whether they consent 1 other things, like the form of government they live
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under), is a neglected question of inequality among people. So, too, it is
neglected between people and animals; although the substance of the in-

equalities are not identical. Surely animals could be, and are, trained to

make it appear that they enjoy doing what people want them to do, includ-
ing have sex with people. Pornographers train dogs to sexually penetrate
women on signal; other pimps train donkeys to have sex with women in
stage shows. Pornographers joke thar women would have more sex with ani-
mals in their films bur that would be cruelty to animals; putting a mouse in
a woman's vagina would be cruel to the mouse, ha ha. Now whose status is
higheri23

Laws against “crush videos” illustrate the comparative public ethos on
this point. In this genre of pornography, mice or other small rodents are
“taunted, maimed, tortured and ultimarely crushed to death under the heel
of a shoe or bare feet of a provocatively dressed woman™4 to make a fetish
film. The sex in the movie centers on the slow killing of the animals, called
“pinkics” when they are babies. Congress made crush videos a federal crime
recently in a bill providing “punishment for depiction of animal cruelne 25
It covers any visual or auditory depiction in which a living animal is “inten-
tionally maimed, murlated, tortured, wounded, or killed” if the conduct is
illegal under federal law or the law of the state in which the “crearion, sale,
or possession” of such materials occurred.26 There is no such law againse de-
picting cruelty o women, a multibillion-dollar industry with considerable
constitutional protection.

There was some dissent to the federal bill, largely by the American Civil
Liberties Union on First Amendment speech grounds, and some opposition
to it in commitree. The essence of the objection: "Films of animals being
crushed are communications about the act depicred, not doing the acts,"2%
That it often takes the doing of the act o create the communication about
the aces depicred is as obvious as the fact thar the film itself is nor the killing
of the animal, alchough it would not usually exise without it, To the ques-
tion “whether protecting animal rights counterbalances citizens’ fundamen-
tal constitutional rights” to speech, the dissenters concluded that they did
not.?® But the bill passed. No prosecutions under it have yer been reported,
s0 no occasion has arisen to consider any issues of freedom of expression
further. There still is no equivalent stature prohibiring a depiction in which
a living human is intentionally maimed, mutilated, torrured, wounded, or
killed in order to make a film. The Firse Amendment—protected status of
such films, including snuff films, in which a human being is murdered 1o
make a sex film, remains contested even in theory, making ir unclear
whether such a statute would be found constiturional. '

In Calitornia, a bill was introduced in February 2000 that would have
prohibited both crush videos of animals and torture and snuff flms of
human beings. For animals, it sought to prohibic an “image that depicts
<+« the intentional and malicious maiming, mutilating, torturing, or
wounding of a live animal” or the similar "killing of an animal” when the
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“killing of an animal actually occurred during the course of producing the
depiction and for the purpose of producing that depiction.”2? For humans,
the bill defined as a felony “the intentional or malicious killing of, or inten-
tional maiming, torturing, or wounding of a human being, and intentional
killing or cruelty to a human being actually occurring in the course of pro-
ducing the depiction and for the purpose of producing the depicrion.”% A
massive public First Amendment hue and cry, principally by the ACLU, was
raised abour the human part of the bill only.3! No part of the bill passed.
However, the makers of a crush video were successfully prosecuted for the
undetlying acts under the California law this measure had sought to amend,
a provision that prohibits malicious murilation, terture, or killing of a living
animal .32 In the prosecution, the videotape—for which rats, mice, and baby
mice were slowly killed “for sexual gratification of others and for commet-
cial gain"33—was evidence.

Instructively, the joinr crush/snuff bill had a consenrt provision enly for
people.3* Welcome to humanity: While animals presumably either cannot
or are presumed not to consent to their videotaped murder, human beings
could have consented o their own intentional and malicious killing if done
to make a movie, and the movie would be legal. Even that was not enough
to satisfy the avarars of freedom of speech. One wonders anew if human
rights are always better than animal rights. Many laws prohibit cruelty to
animals, but no laws prohibit cruelty to women as such. There are prohibi-
tions on behavior that might be said 1o be cruel that ar times are applied
to women, such as laws against battering and torture. And laws against cru-
elty to animals are not well enforced. Bur then again the laws against batter-
ing and torture of people are not well enforced either where women are
concerned. Consider the eutcry if California’s criminal law against negli-
gent and intentional “torture” of animals—dehined as any act or omission
“whereby unnecessary ar unjustified physical pain or suffering is caused or
permitted”—was sought to be extended to women.?s One has to go to the
Canadian criminal law on pornography to find a law against “cruelty” to
women, sexual or otherwise 26

Having asked a woman question—sexuality—abour animals, it is time
to ask the animal question of animals. Whar is the bottom line for the
animal-human hierarchy? I think it is atr the animate-inanimate line, and
Carol Adams and others are close to iv: We ear them.37 This is what humans
want from animals and largely why and how they are most harmed. We
make them dead so we can live, We make our bodies out of their bodies.
Their inanimate becomes our animate, We justify it as necessary, but it is
not. We do it because we want to, we enjoy it, and we can. We say they cat
cach other, too, which they do. But this does not exonerate us; it only makes
us animal rather than human, the distinguishing methodology abandoned
when its conclusions are inconvenient or unpleasant. The place to look for
this bottom line is the firm, the stockyard, the slaughterhouse. 1 have yer to
sec ane run by a nonhuman animal.
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The main lesson | draw for theorizing animal rights from work on
women's issues is that, just as it has not done women many favors to have
those who benefit from the inequality defining approaches to its solurion, the:
same might be said of animals. Not that women's solution is animals’ solue
tion. Just as our solution is ours, their salurion has to be theirs. This recogni-
tion places at the core of the problem of animal rights a specific "‘spe:akjng Fu_r'
the other” problem. What is called “animal law” has been human law; the
laws of humans on or for or about animals. These are laws abour humans' re
lations to animals. Who asked the animals? References ro whar animals might._
have to say are few and far berween. Do animals dissent from human heges
mony? | think they often do. They vore with their feet by running away. They
bite back, scream in alarm, withhold affection, approach warily, fly and swim
off. Bue this is interpretation. How to avoid reducing animal rights to the
rights of some people to speak for animals against the rights of other people 1o
speak for the same animals needs further thoughe.3#

A related absence is the lack of serious inquiry into animal government,

including political organization in the sense of patterns of deference and
command, and who gets what, when, how, and why. Ethelogists and animal
behaviorists have provided observations thar might be pur into char care-
gory,*” but lawyers have devoted little attention to the emerging rules and
forms of governance in animal societies thar might illuminate entitlement,
cthics, justice. The point of rthis inquiry would nor be to see how “they” are
like "us” or different. One point is to see whether, not having made such a
great job of it, people might have something to learn. Maybe hierarchy and
aggression and survival of the fittest are systemarically focused upon by peo-
ple in animal studies because those dynamics are so central to the organiza-
tion of human affairs by male humans. How animals cooperate and resolve
conflicts within and across species might be art least as instructive, How do
they define and distribute whar we call rights, or is there some other con-
cept? Do they recognize and redress injuries? While animals aggress, so far as
I know, there has yet to be an animal genocide. This inquiry would be into
animals’ laws, not just what the two-leggeds say abour the four-leggeds. Ine
venting what is not known across power lines has not worked well berween
men and women. [ do not know why it would work any better berween
people and animals.

The question is (with apologies for echoing Freud's infamous queston
of women), what they want from us, if anything other than to be let alone,
and what it will take to learn the answer. Instead of asking this question,
peaple tend to remain fixated on what we want from them, o project
human prajects onto animals, to look for and find or nor find ourselves in
them. Some see economics. Some sce Kantein-the-making, Some see
women. People who study animals often say more abour themselves than
about animals, leaving one wondering when the road Kill will rise up off the
page and say: Stop maldng me an nh{.lm_:t of your analysis, What it would do
tor the discunsion i they spoke far themselves is the question, The animal
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communicators are working on it.40 People joke about dolphins having dief—
cursive democracy bur miss whether peaple will ever be able to communi-
cate collectively as well as whales and blackbirds- who do not seem w have
ive acrion problems—do.
g C\;li?n:::a:ﬁ?lnuliim betrer off with rights than without them. Bur ha;lr»‘
ing rights in their present form has so far done precious litde to clh'fmge ﬂt-, ¢
abuse that is inflicted on women daily, and less to -.1Ir_r:r the Imfcrmr status that
makes that abuse possible, Like women's righfs. -.m1rr‘1‘:|11 rjgh:a are palmsed .;::
develop first for a tiny elire, the direction in which the 11Iu.f us” analysis L[I:I:‘rii h.
Recognizing rights for chimpanzees and bonobos,*! for mst‘ancc,bwuu &
like recognizing them for the elite of women who can preach in pu hac_PEI-f
haps at the expense of, and surely in derogation “f‘. the Inghml of thar rest :i
women who are most women. Establishing ml:;:l lni[;’l.dualit}ﬁ. agency, i
ionality 4 is for their rights goes down that road. .
mﬂﬂ;i:j}"ﬂi;:*:‘:j;ﬂ rights EL ﬂ'iﬂ ability to suffer is.lcss likely to fai! into
this trap, as it leads more directly to a strategy for :al],“'l Indeed, capacity to
suffer may be closer to women's bottom line th:ulx Ijhl:r.il_lcga! npﬂmachlm w0
women's rights have yet reached. But womens suffering, particularly i
sexcual forms, has not delivered us full human status by law. It has gotten m
more suffering. That women feel, including pain, has been part of sl:lg‘iru—
tizing them, emotions in particular tradirionally hml.'mg been r.r.:lc‘gutc f:]
the lower, animal, bodily side of the mind-body split. What will it do for
animals to show that they feel?? {Inlculatiuns.uf comparative suffering
weighted by status rankings, combined with the ll:l‘dhl!lt}f to register suffer-
ing on the sufferer’s terms, have vitiated the contribution Bcnthamstrecug‘;
nition might make. The ways women suffer as women have been denigrate
and denicd, and when recognized more often used to see us s damagcd
goods than as humans harmed. Fundamentally, why is just existing, behmg_
alive, not enough? Why do you have to hure? Men as such never had to :,it
ot to suffer to have their existence validared and ‘ﬂte1r1h-.1rma. be seen as real.
It is because they are seen as valid and rclil to begin with that their suffering
i have rights against its harm.
"EE“:;E:;:E 'E:\Y": been Eknirrmlg;]md, animals feminized, often at the same
time, If qualified entrance into the human race on male terms has c_luncul;;a
te for women—granted, we are not eaten, but then that is not ul..il.'l lmcq J,-
ity problem-—how much will being seen as hl.li:nal'lilkc. t_su: not fully so, do
for other animals? What law resists doing is taking anything they want away
from those ar the top of hierarchies. It resists effectively addressing the in-
equality’s material bottom line.
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men in the sense of exercising gender dominance—offers insights in hierar
chy, power, and love among people and between people and animals
Three interlocking hierarchies structure the play. Lenny, the slow, caring guy
who doesn't know his own strength, is above animals. Curly, the boss’s san,
who only wants to have a level conversation with the boys in the bunkhouse,
is above his recently wed young wife, initially a sexualized tart. George,
Lenny’s buddy, the guy's guy, is the smart one: Shurting Lenny up, he will
speak for him, make everything come out right. You know Lenny cares about
animals. You question if Curly cares about his wife. You never doube that
George, with condescension and comprehension, loves Lenny, who returns
that love with unquestioning trust, adulation, and adoration.

With his love, Lenny kills the mice he dotes on, then the puppy his
heart and hands adore; eventually; by accident and in panic, he kills Curly’s
wife. Curly’s masculinicy is desperate. The boss's son, he has to make himself
a place among men. He is ultimately responsible for his wife’s death, he-
cause he set her up for it: He stifled her, made her have to leave, run away,
by depriving her of the ability to have her own life. He made Lenny rightly
fearful of her making noise, of exposing her plans to flee, of them being 1o~
gether, Curly put her in the position where Lenny, always stronger than he
knows, stifles her life out of her because he so loves her silky hair and to
keep her leaving from being found out once she starts screaming. She is an
animal to him. Once George realizes what Lenny has done, knowing Lenny
will be hunted down like an animal and will not survive men's legal system,
because he loves him, George kills Lenny himself. As we say of animals, in-
cluding those who artack humans, he put him down.

On this reading, the play is about men’s love: unknowing, gentle, soft,
sensual love; sexual and explosive and possessive love; protectionist and “hu-
mane” love, Every relationship here is unequal: berween humans and ani-
mals, berween women and men, between some men and other men. It is
about unequal love. In Steinbeck’s context, one I am calling socially male,
loving means death. Specifically, it makes murder.

Read this way, Of Mice and Men is 2 morality play about loving o
death: the relation between affection and aggression. It shows the stifling
lethality of protective love in society ordered hierarchically, where no one
but George gets to be who he is without dying for it. In the interlocking
connections among hierarchies among men, women and men, and people
and animals, between love in its male-dominant form and death dealing,
cach man with the best of intentions kills what he loves most. Men's love did
not save Curly’s wife, the mice, or Lenny—quite the contrary, The good in-
tentions of the powerful, far from saving the powerless, doom them. Unless
you change the scructure of the power you exercise, thar you mean well may
not save those you love, Animal rights advocates rake note,

Central dilemmas in the use of law by humans ro free women—men's pets,
thelr beasts of burden, their living acquisitions—fram male dominance have
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included analyzing structural power in intimate settings, meeting and
changing standards simultaneously. redefining power while gc:::ng ;:rme,
gaining protection without strengthening its arbitrary exercise, 4% and sup-
porting caring and empathy while enforcing accountability. And we supfpns-
edly speak the same language. In the effort to use law to free animals méon}
the species domination of human beings, the most socially empowered o

whom are men, these and further challenges remain unmet.
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